IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

IN RE: CHOCOLATE : MDL DOCKET NO. 1935

- CONFECTIONARY ANTITRUST : (Civil Action No. 1:08-MDL-1935)
LITIGATION :
- : (Judge Christopher C. Conner)

THIS DOCUMENT APPLIES TO :
ALL INDIRECT PURCHASER  :
FOR RESALE CLASS ACTIONS :

SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement”) is made and entered into as of
this@g day of April, 2011 (the “Execution Date”), by and between Defendants
Cadbury Holdings Ltd., Cadbury ple, and Cadbury Adams Canada, Inc. (the.

“Cadbury Defendants™) and lplain’t‘:iff class representatives Treat America Limited,

Corporate Services Group, SS Distributor, LLC d/b/a JR Foodmart, GNC
Properties, Inc. d/b/a Olive View AMPM, Coborn’s Inc., Greater Tricities
Services, LLC, d/b/a GTS Refreshment Service, Food Express, Inc., All Star |
Services, Inc., The Konop Companies, North Couﬁty Vending, Inc., NCV
Arizona, Inc., (collectively, “Plaintiffs™), both individually and on behalf of the
Class of indirect purchasers of Choco.late Candy for resale (as defined below) in, or
for delivery into, any state that has enacted a statute extending antitrust standing

(or standing to assert claims which could be denominated to be antitrust claims in



any state), to indirect purchasers for resale asserting claims under state or local
antitrust, unfair éompetition, consumer protection, unfair practices, trade practice,
or civil conspiracy law, including but not limited to the states.of Arizona,
California, the District of Columbia, Florida, Guam, Hawaii, Illinois, Iowa,
Kansas, Maine, Michigan, Minnesota, Mississippi, Nevada, New Hampshire, New
Mexico, Nebraska, New York, North Dakota, North Carolina, North Dakota,
Oregon, South Dakota, Tennessee, Utah, Vermont and Wisconsin, and
manufactured by or for a Defendant or any predecessors, controlled subsidiaries,
affiliates or divisions of any Defendant, at any time during the period from
‘December 9, 2002 through and including December 20, 2007 (“Class Period”)..
Nothing in this Agreement is intended to or shall limit the rights of any state
attorney general.

WHEREAS, Plaintiffs ai'e prosecuting the Action on their own behalf and on
behalf of the proposed Class (as defined below) against (among others) the |

| Cadbury Defendants;

WHEREAS, Plaintiffs allege that the Cadbury Defendants participated in an
unlawful conspiracy to raise, fix, maintain, or stabilize at artificially high levels the
price of Chocolate Candy in violation of applicable state laws;

WHEREAS, Plaintiffs have conducted an investigation into the facts and the

law regarding the Action and have concluded that a settlement with the Cadbury



Defendants according to the terms set forth below is in the best interest of
Plaintiffs and the Settlement Class;

- WHEREAS, arrﬁ’s-length settlemént negotiations have taken place beﬁeen
Settlement Class Counsel and counsel for the Cadbury Defendants, and this
Agreement has been reachéd asa Vresult of those negotiations; |

WHEREAS, the Cadbury Defendants deny that they bear any liability
whatsoever to the Settlement Class as alleged by Plaintiffs but have a_gréed to enter

into this Agreement to avoid further expense, inconvenience, and the distraction of

- burdensome and protracted litigation.

NOW, THEREFORE, in consideration of the covenants, agreements and

releases set forth herein and for other good and valuable consideration, it is agreed

by and arnohg the undersigned that the Action be settled, compromised, and

dismissed on the merits with prejudice as to the Cadbury Defendants only, _without_

costs és to Plaintiffs, the Settlement Class, or the Cadbury Defendants, subject to

the approval of the Court, on the following terms and conditions.

A. Definitions

The following terms, as used in this Agreement, have the following
meanings: .

1. “Settlement Class” means all persons and entities who indirectl
: p Y

purchased for resale Chocolate Candy manufactured by or for any Defendant or

any predecessor, controlled subsidiary, affiliate or division of any Defendant, in, or



for delivery into, any state that has enacted a statute extending antitrust standing
(or standing to assert claims which could be denominated to be antitrust claims in

any state), to indirect purchasers for resale asserting claims under state or local

' antitrust, unfair competition, consumer protection, unfair practices, trade practice,

or civil conspiracy law, including but not limited to the states of Arizona,
California, the District of Columbia, Florida, Guam, Hawaii, Illinois, Iowa,
Kansas, Maine, Michigan, Minnesota, Mississippi, Nevada, New Hampshire, New

Mexico, Nebraska, New York, North Dakota, North Carolina, Oregon, South

Dakota, Tennessee, Utah, Vermont and Wisconsin, during the period from

December 9, 2002 through and including December 20, 2007. The Class is-

composed of indirect purchasers of Chocolate Candy for resale as defined in
Paragraph 41 of the Indirect Purchasers for Resale Second Amended Consolidated

Class Complaint. Excluded from the Settlement Class are governmental entities,

Defendants, or any present or former parent, subsidiary or affiliate thereof. -

Nothing in this Agreement is intended to or shall limit the rights of any state
attorney general.

2. “Settlement Class Counsel” shall refer to Roman M. Silberfeld of the
law.ﬁrm of Robins, Kaplan, Miller & Ciresi L.L.P., 2049 Century Park East, Suite
3400, Los Angeles, California 9_0067 and Ste_ven R Maher.of The Maher Law

Firm, 631 West Morse Blvd., Winter Park, Florida 32789.



3. “Settlement Class Member” means each member of the Settlement

Class who does not timely and validly elect to be excluded from the Settlement

- Class.

4,  “Settlement Classes” refers to the Seftlement Class described in
Paragraph 1 above and any additional classes certified in connection with
settlements between the Cadbury Defendants and the Direct Purchaser Class and
Indirect Purchaser for Resale Class, respectively. -

5. “Chocolate Candy” means chocolate bars and other chocolate

confeqtionery_ products packaged to be sold at retail.

6.  “Action” means the above captioned case, which is currently pending

-in the United States District Court for the Middle District of Pennsylvania.

7.  “Agreement” means this Settlerﬁent Agreement, as made and entered
into on April __, 2011, by and between the Cadbury D'efendants and Plaintiffs.

8. “Clé.ims” shall mean any and all actions, suits, claims, rights,
demands, assertions, allegatioz_ls, causes of action, controversies, proceedings,
losses, damages, injuries, attorneys’ fees, costs; expenses, debts, liabilities,

judgments, or remedies, which are set forth in the Indirect Purchasers for Resale

~ Second Amended Consolidated Class Complaint in the above-captioned Action.

9. “Class Period” means the period beginning on December 9, 2002

through and including December 20, 2007.



10.  “Class _Representatives” or “Plaihtiffs’; means Treat America Limited,
Corporate Services Group, SS Distributor,. LLC d/b/a JR Fbodmart, GNC
Properties, Inc. d/b/a Olive View AMPM, Coborn’s Inc., Greater Trigities
Services, LLC, d/b/a GTS Refreshment Service, Food Express, Inc., All Star
Services, Inc., 'fhe Konop Companies, North County Vending, Inc., NCV
- Arizona, Inc. are_class-represéntatives for the Indirect Purchasers for Resale Class.

11, “.Complaint” means the Indirect Purchasers for Resale Se_co_nd a
Amended Consolidated Class Complaint ﬁled in the above-captioned Action.

12. - “Court” means the United Stateé_ District_'Court for the Middle Distﬁét
of Pennsylvania.

13. “.Cadbury Defendants” means Cadbury Holdings Ltd., Cadbury plc,
-and Cadbury Adams Canada, Inc. (collectively and together with their past and
present ofﬁceré, directors, employet_as, parents, subsidiaries and afﬁliétes; the past
and present officers, directors, and employees of such parents, subsidiaries, and
affiliates; and the predecessors, successors, he-ifs, executors; and assigné of .f_:ach of |
the foregoing). |

14, “Defendants” refers to the defendants in the Action, including The
Hershey Company, Hershey Canada, Inc., Mars, Inc., h/iars Snackfood U.S. LLCQ
‘Nestlé U.S.A., Inc,, Cadbury Holdings Ltd., Cadbury plc, and Cadbury Adams

Canada, Inc.




15.  “Document” is defined to be synonymous in meaning and equal in

scope to the usage of this term in Fed. R. Civ. P. 34(a), including, without

' limitation, electronic or computerized data compilations. A draft or non-identical

copy is a separate document within the meaning of this term.

16. “Effective Date” means the date on which all of the eventé identified

in Paragraph 34, describing final judgment, have occurred and means the date on

which this Agreement becomes final,
17. “_Escrbw Account” means the account, established by Settlement
Class Counsel and administered in accordance with the terms of this Settlement

Agreement, for receipt of the Settlement Fund paid by the Cadbury Defendants

 pursuant to this Settlement Agreement.

-+ 18. “Escfow Agent” means The Huntington National Bank, as set forth in
the Escrow Agfeement attached as Exhibit | hereto. |
19.  “Escrow Agreement” means the Escrow Agreement attached as
Exhibit 1 hereto. |
| .20. “Execution Date” shall mean the date of the execution of this
Settlemen_t Agreement as set forth in the first sentence of this Agreement.
21.  “Person” means any individual, partnership, corporation, association

or other business or legal entity.



22. ‘“Released Claims” shall refer to the claims described in Paragraph 35
of this A'greement.‘ | |

23. “Releasees” shall refer jointly and severally, individually and
collecti_vely to the Cadb_ury Defendants,. and ro rheir past and present officers,

directors, employees, parents, subsidiaries, and affiliates; to the past and present

officers, directors, and ernployees of such parents, subsidiaries, and affiliates; and

the predecessors, successors, heirs, executors, and assigns of each of the foregoing.

_Notwithstahding the foregoing, “Releasees” does not include any other Defendant
| currently named in the Action. “Releasees” also does not include any defendant

_ Subsequenﬂy added. or jdined in the Action or ‘any subsequently i_denti_ﬂed

co-eonspirator of Defendants in the Action who is not or was not during the

Settlement Class Period an officer, director, employee, parent, subsidiary, affiliate,

 heir, executor, or essign of the Cadbury Defendants.

| 24. ‘“Releasors” shall _refer jointly and severally and individually .and
collectively to the Class Re_presentatives, fhe Settlement Class Members who do
not elect to exclude themeelvee from the Settlement Class and their respective past
and present parents, subsidiaries, affiliates, heirs, and assigns.
25. “Settlement Amount” means $250,doo.00.
26. “Notice and Administration Cost Fund”, to be shared by the Direet

Purchaser Class Plaintiffs, Indirect End_ User Plaintiffs and Indirect Purchasers for



Resale Plaintiffs, means $250,000.00 (in addition to thg Settlement.Amount) to be
maintained in a separate Noﬁce and Administratiqn Escrow _Acéount. The Notice
and Administration Es.crow Agreement is attached as Exhibit 2 hereto,

27. - The “Settlement Fund” shall be the Settlement Amount plus any
interest accrued on that Amount in the Escrow Aécount.

28.  “Taxes” means any sums-'due to be paid to gover’nme.ntalltaxing
authorities from the Settlement Fuﬁd, includiﬂg taxes, estimated taxes, inferest and
penalties. - - |

29.  “Tax Expeﬁses” means any and all reasonable fees and costs due to be
-+ paid to tax preparers, tax consultants or others for détermining the tax liability of
~ the Settlement Fund and attorneys’ fees, costs, and expenses and otherwise

- assisting Settlement Class. Counsel in cafrying out their responsibilities under this. .
S éttlemcnt Agréement. | | |
| B. Stipulatioh to Certification of Settlement Class |

30. Plaintiffs shall seck certification of a class for settlement purposes
only, which certification is not intended to have any precedential vélue with
respect to any litigéted_ class, as follows:

.All persons and entities who indirectly purchased Chocolate Candy
for resale in, or for delivery into any state that has enacted a statute
- extending antitrust standing (or standing to assert claims which could
be denominated to be antitrust claims in any state), to indirect

purchasers for resale asserting claims under state or local antitrust,
unfair competition, consumer protection, unfair practices, trade



- practice, or civil conspiracy law, including but not limited to the .

- states of Arizona, California, the District of Columbia, Florida, Guam,
Hawaii, Illinois, Iowa, Kansas, Maine, Michigan, Minnesota, -

- Mississippi, Nevada, New Hampshire, New Mexico, Nebraska, New
York, North Dakota, North Carolina, Oregon, South Dakota,
Tennessee, Utah, Vermont and Wisconsin, that was manufactured

- and/or distributed by or for any Defendant or any predecessor,
subsidiary, affiliate or division of any Defendant, at any time from
December 9, 2002 through and including December 20, 2007. The
Class is composed of indirect purchasers for resale as defined in
Paragraph 41 of the Indirect Purchasers for Resale Second Amended.
Consolidated Class Complaint. Excluded from the Settlement Class
are governmental entities, Defendants, or any present or former
parent, subsidiary or affiliate thereof. Nothing in this Agreement is

" intended to or shall limit the rights of any state attorney general.

e _Abnroval of this Agreement, Notice, and Dismissal of Claims

31. Piaintiffs_ and the ._Cadbury Defendants shal.l.use reasoﬁable ‘efforts to
effectuate this Agreement, including.coo;-)erating in promptly seeking both the
- Court’s b_ertiﬁcation 6f the Settlement Class and the Court’s_ appro‘Val of
procedures (including the giving of class notice under Federél Rules bf Civii .. :
.Pro_cedure 23(c) an.d'(e)) to secure the prompt, complete, and final dismissal with
prejudice_-of the Action as to the Cadbury Defendénts._ i

| 32; Within tﬁenty—ﬁve (25) business days after the Execution Date of this
Agreement, Plaintiffs shall submit to the Court a mofcion, to be joined in or
_Stipulated to by the Cadbury beféndanfs, .for. (1). prelimi.nary approval of this -
Seﬁlement Agreement;'.(?.) certification of the Settlement Class; (3) authorizatién '

to disseminate nbtice_ of such certification of the Settlement 'Class; (4) the final

10




judgment contemplated by this Agreement; (5) and a stay of all proceedings in the
Aqtion against the Cadbury Def-'endant_s,. except for procee.dings‘provided for, by,
or in connection with this Agreement as set forth herein _(the “Motion”). The
Motion shall include: (a) the definition of the Settlement Class to be certified by
the Court puréu'ant to this Agreemént; (b)a pfoﬁose‘d form of, method for, and date
of dissemination of notice to the Settlement Class; (c) a copy of _fhis Agreement;
énd (d) a proposed fofml of final judgment order. No later than ten (10) days
thereaﬂer, the Cadbury Defendants shall éubinit materialls .demonstrating their
- compliance with the Class Action Fairness Act of 2005, i’ub. L. No.. 109-2, 119
Stat. 4 (2005), effective February 18, 2005.
33. Notice to Settlement Classes (“Notlce Program”):
(a) Notlce of the Settlement Hearing shall alsd be given to the
Indirect Purchaser for Resale Plaintiffs in accordance with the

agreed-upon procedures set forth in the Court’s Order granting
preliminary approval of the Settlement '

(b) Settlement Class Counsel shall take all necessary and
S appropnate steps to ensure that notice of the Settlement Hearing
is provided in accordance with the Order of the Court.

.' l34. Plainfiffs and the Cadbury Defendants shall jointly seek entry of an
éfder and final judgment, the text of which Plaintiffs and the Cadbﬁry Defendants
shall agree upon: . |

| (a) as to the Action, approving finally this Agreement and its terms

as being a fair, reasonable, and adequate settlement as to the
Settlement Class Members within the meaning of Rule 23 of

11



)

©

d)

()

" the Federal Rules of Civil Procedure and d1rect1ng its

consummation according to its terms;

directing that, as to the Cadbury Defendants, the Action be
dismissed with prejudice and, except as provided for in this

Agreement, without costs;

reserving exclusive jUrisdiction over the settlement and this
Agreement, including the administration and consummation of
this settlement

determining under Federal Rule of Civil Procedure 54(b) that -
there is no just reason for delay and directing that the judgment -

of dismissal as to the Cadbury Defendants shall be ﬁnal and

entered forthwith; and

- requiring Settlement Class Counsel to file with the Clerk of the

Court a record of potential members of the Settlement Class -
who timely and validly - excluded themselves ﬁ'om the
Settlement Class.

This Agreement shall become final only wheﬁ' (a) the Court has entered a

ﬁnal order approvmg this Agreement under Rule 23(e) of the Federal Rules of

C1v1l Procedure and a ﬁnal _]udgment dlsmlssmg the Action agamst the Cadbury

Defendants on the merits w1th prejudice as to all Settlement Class Members and

without costs, and (b) the time for appeal or to seek perrni_ssici_n to appeal from the

Court’s approval of this Agreement and entry of a final judgment as described in

clause (a) above has expired or, if appealed, approval of this Agreement and the

final judgment has been affirmed in its entirety by the Court of last resort to w_hlich .

such appeal has been taken and such affirmance has become no longer subject to

further appeal_ or review (“Effective Date”). It is agreed that neither the provisions

12



of Rule 60 of the Federal Rules of Civil Procedure nor the All Writs Act, 28 U.S.C.
- §1651, shall be taken into account in determining the above-stated times. On 'th_e
Execution Date of this Agreement, Plaintiffs and the Cadbury Defendants shall be
bound by its terms, and this Agreement shall not be rescinded except in accordance
.w_ith Sections I and J of this Agreement,

" D.  Release and Discharge

35, (a) Upon the occurrence of the Effective Date and in consideration of
payment of the Settlement Payment, as specified in Section G of this Agreement,
end for. other valuable consideration, the Releaeees shall be completely released,
| ...:'ecquitted, and forever discharged from any and all manner of claims, demands,
] actions, euits, causes of action, whether class, individual, or otherwise in nature
' .Whether personal. or subrogated, damages whenever incurred, dameges of anj kihd
including compensatory, punitive or other damages, including any cornpense;tion
derived from parens patriae lawsuits, liabilities of any nature whatsoever,
“including interests, cosfs, expenses, class administration expenses, penalties, and
lawyers’ fees (including Settlement Class Counsei fees) that Releasors, or each of
them, ever had, now have, or hereafter can, shall, or may have against the
Releasees, whether known or unknown, on account of, arising out of, relating to, or
resulting from or in any way relating to conduct of the Releasees during the period

February 1, 2001 to December 31, 2008 concerning any aspect of the pricing,

13



. selling, discounting, marketing, manufacturing, and .distributing of chocolate candy. -

purchased for resale in, or for delivery into, any state that has enacted a statute

- extending - antitrust standing (or standing to assert claims which could be

denominated to be antitrust claims in any state) to indirect purchasers for resale

asserting claims under state or local antitrust, unfair competition, consumer

- protection, unfair practices, trade practice, or civil conspiracy law, or that permits

indirecf pur.chasers for resale to recover for such claims, including but not limited
to the states of Alaska, Arkansas, Arizona, Caiifomia, the District of Columbia,
Florida, Guam, ‘Hawaii, Idaho, Illinois, I_dwa, Kansas, = Maine, Michigan, :
Minnésota,' Mississippi; Nevada, Néw Hampshire, New. Mexico, Nebraska, New

York, North Dakota, North Carolina, Oregon, Rhode Island, South Dakota,

Tennessee, Utah, Vermont, Virginia and Wisconsin, or which. are, have been or

could have been asserted by Releasors_, within the scope of the facts asserted in the .

Complaint, either of which arise under any state or local antitrust, unfair

competition, consumer protection, unfair practices, ftrade practice, or civil

- conspiracy law. Nothing in this Agreement is intended to or shall release the rights

of any state attorriey general.
(b) E.ach Releasor waives California Civil Code Section 1542 and similar
provisions in other states. Class Plaintiffs hereby certify that they are aware of

and have read and reviewed the following provision of California Civil Code

14



Section 1542 (“Section:1542”): “A general release does not extend to claims
which the creditor does not know or suspect to exist in his favor at the time of
executing the release, Which if known by him must have materially éffected his
settlement with.'the débtor.”z The provisions of the release set. forth above shall
apply, regardless of the provisions of Sectién 1542 or any equivalent, similar, or
compaxfable preseﬁt .or future law or principle of law of any jul.'i.sdiction.. Each
R‘eleas.or may hereafter discover facts other than or different froﬁ those which he,
she or it knows or believ.es to be true witirl respect to the claims thaf are the sﬁbject
_ -. matter of this paragraph, but each Releasor hereby expressly and fully, finally and
'*1‘-%é<-fofever waiveé relinquishes, and forever settles and releases any and all rights and
s _beneﬁts ex1st1ng under (1) Sectlon 1542 or any eqmvalent similar or comparable .
: present or future law or prmmple of law of any jurisdiction and (11) any law or
'principle of law of any jurisdiction that would limit or restrict the effect or scope
of the provisioﬁs of the release set forth above. Each Releasor alsQ expressly
waives ahd ful_ly, finally and forever settles any claims | it may have against
.Releasees or.any of them under California Business and Professions Code § 17200
et seq., which claims are expressly incorporated into this paragraph 3635(b).
(¢) Nothing herein shall release any product defect, claims 0f supplier or
distributor breach of contract, or similar claims between the parties relating to

Chocolate Candy.

15



(d) ._Notwithstahding the foregoing, “Releetsees” does not include any
other Defendant cﬁrrently named in the Action. |

(e) - Upon final approval of the settlement, the Cadbury Defendants release '_
- and discharge eachof -thé Repreéentative Plaintiffs atld their counsel and experts

from any Claims relating to the institution or prosecution of the Action.

E. . nght"of Exclusion' _

36. The S_éttle_ment Class Notiqe shall provi.de for a right of exclusipn, as
set forth in Paragréph37,' and shall provide that a request for exclusion must be
postmarked (or mailed by overnight delivery) nro'l_até_r than one hu_ndr_ed (100) days
after the Court issues an Order prelimina_trily _;approving.the Settlement. .Th.e
Settlemeﬁt Class Notice shall also provide for a _right to object,. as set forth in
Paragraph 38, and shall provide ‘that. an objec_tiqn must be p_ost_marked__(or mailed
: by'ovemight deli\terjf) no .latel" _than oné hundred and thirty-ﬁve (135) days aﬂet
the Court issues an order preliminarily épproving the Settléltlent.

37.  Any Pexsoﬁ S¢eking exclusion frém the Settlement Class must file a
~ timely written request for exglusion as pfovided in this Paragréph. Ax__ly.Pérson who
files such a requeét_shall be ¢xclud¢d from the Settlement :Ciass, shall hatve; no
rights with respect to this Settlement Agre_ement, and shall receiv.e no benefit as
provided in this Settlement Agreement. A request for exclusion must be in Writing

and state the name, address, and phone number of the Person(s) seeking exclusion. -

16



- Each request rﬁust also contain a .signed statement that “I/we hereby request that
I’'we be excluded from the proposed Settlement Class in the In re Chocolate
Confectionary Antitrust Litigation.” The request must .be mailed to Settlement
Class Counsel at the address provided in the Class Notice and postmarked (of
mailed by overnight delivery) no later than one hundred (100) days after .the Court
issues an Order preliminarily approving the Settlement. A request for exclusion
that does not include _alI of the forégoing information, that does not contain the
proper sigﬁature, that is sent to an address other than the one designated in the
Class Notice, or that is not sent within the time specified, shall be invalid, and the
Person(s) sérving such an invalid réquést shall be Settlement Class Members and
shiall be_ Bound by this Settlement Agree.me.nt, if approved.: _Settlcm_ent Class
: C_'dilrisel shall promptly forward copies of all requests for exclusion, as they are

recéived, to counsel for the Cadbury Defendants.

- F. Right fo Object

38.- Any Settlement Class Member who has not reql-xeste.d'exclusion from
the Settlement Class and who objects to the settlement fnay appear in person or
through counsel, at that Settlement Class Member’s own expense, at the Settlement
Hearing to present any evidence or argurﬁent that the Court deems -proper and
relevant. However, no such Settlement Class Member shall be heard, and no

papers, briefs, pleadings, or other documents submitted by any such Settlement

17



- Class Memb_er shall be received and considered by the Court, unless such

Settlement Class Member properly submits. a written objection that includes (a) a

notice of intention to appear, (b) proof of.membet'ship in the Settlement Class, and

(c) the specific grounds for the Objection_and- any reasons why such Settler__rient- |

Class Member desires to appear and be heard, as well as all documents or writings

| - that such Settlement Class Member desires the Court to consider' Such' a written

ob_]ectton must be both filed with the Court no later than one hundred and thirty-

- five (135) days after the Court issues an Order prellmtnary approvmg the

Settlement and matled to Settlernent Class Counsel and the Cadbury Defendants’ .

_.eounseltat: thetaddresses_fprowded in the Class Notice and postmarked (or mailed |

by overnight delivery) no later than one hundred and thirty-five (135) days after

- the Court _issties an Order preliminary appfoving the Settlement. While a valid

objection must contain prima facie evidence that the objector is a Settlement Class )

- Member, Plaintiffs and/or the Cadbury Defendétﬁts may take dis_c'overy regarding

the matter, sub_]ect to Court approval Any Settlement Class Member that fails to
object in the manner prescrlbed he1e1n shall be deemed to have waived its

objections and will forever be barred from making any such objections in the

Action or in any other action or proceeding, unless otherwise excused for good

cause shown as determined by the Court. .

- G. Payment of the Settlement Amount

18
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39. Settlement Payment. Within twenty-one (21) days after the execution

of this Settlement Agreément, the Cadbury Defendants shall wire transfer the

~ Settlement Amount into the Escrow Account and shall wire transfer the Notice and

Administra’tion Cost Fund into the separate Notice and Administration Escrow
Account.’

40, Disbursements from the Notice and Administration Cost Fund may be
made for expenses associated with administering the settlement, providing notice
of settlem.en't to the Settleinent Classes, .and/.or any payments and expenées

incurred in connection with taxation matters relating to the settlement and this

| Agreement as addreSsed in Section M of this Agreement. Upon the Effective Date,

_ 1f any funds remain in the Initial Notice and Administration Cost Fund after the

payment of all notice and notlce administration costs, any such funds shall be

included in the payment to the Indirect Purchaser for Resale Class Plaintifs.

H. The Settlement Fund

41.  The Settlement Fund shall be invested ekclusively in instruments
backed by the full faith and credit of the United Stafes Government or fully insured
by the United States Government or an.agency thereof, including a U.S. Treasury
Money Market Fund or a bank account insured by the Federal Deposit Insurance
Corporation (“FDI.C”) up to the guaranteed FDIC limit, in accordance with

instructions received from the signatories hereto on behalf of the Plaintiffs. The
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.E_scrbw Agent s.hall reinvest the proceeds of t_hese instruments as they mature in
similar instrﬁments at their then-current market rates. All interest ean_ted on the
Settlem.ent‘- Fund shall become and remain part of the Settlement Fund.

- 42.  In no event shall _the Cadbury Defen_dants have any responsibilit'y,.
ﬂnancial obliga_tioh,- or liability whatsoever with respect to the investment or

B actmihistratti_on of the Settlement Fund, including, but not limited to, the costs and
exf)enses of s.ueh administratioﬁ, exeept as _expteSst.otherwise provided in this
Agteemeht.. o | | S | |

43..- _Except -as provided for in  this 'Agteement, itl no event shall the-

Cadbury Defendants have-any liability with respect to the giving of n.otice of this
settlement to members of the Settlement Claeses, ineluding, but riot limited to, the
expense and cost of such notice. Subject to. applicatio_n to and.app_royal of ttte'
Court,. 'Pla_intiffs an_.d Settlement Class Counsel shall be reimbursed and paid solely
out of the Settlernent Fund for all e)tpenses including, but not limited to, attorneys’
fees, past, current, or ﬁltllre-iitigatipn expenses (including,' but not limited to,

- experts’ atui consultants’ fees and expenses); anct any. incentive awards to the

Plaintiffs. The CadburyJ Defendants .ag.ree not to oppose such ‘an application.

~ Attorneys’ feeé and exbenses authotized by the Court shall be payable from the

Settlement FPund, notwithstanding the existertce of any timely filed objections to

the Settlement, to any payment of attorneys’ fees and expenses or to any incentive
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award, or potential for appeal therefrom, or collateral attack on the Settlement or
ahy part thereof, subject to Class Counsel’s obligation to make appropriate refunds
or repayments to the Settlement Fund, if the Effective Date does not occur, or the
Settlement Agreement is subject to successful collateral attack, or the fee or cost

amount is reduced or reversed.

I. Rescission if this Agreement is Not Finally Approved |

44, If the Court re_fuses to approve this Agreement or any part hereof, or if
such approval is rﬁodiﬁ_ed of set asid_e on appeal, or if the Court does not enter the
final_ judgment provided for in Paregraph 34 of fhis Agreerheﬁt,_ or if the Court
Cﬂt@tS.the final judgment and appellate review is sought and, on éueh review, such
ﬁnal judgment is not afﬁrﬁed, then the Cedbury Defendaﬁts and the Plaintiffs shall
each,. in their sole discretion, have the option to rescind this Agfeement in its
entirety.

J.  Option to Rescind

45." Under certain circumstances, the Cadbury Defendants have the option
to terminate this Agreemenf. If the Cadbury Defeﬁdants exercise this ter_miﬁation |
right, the Settlement Fund and any residual amount remaining in the Notice and
| Adrﬁinistration Cost_ Fund, if any, sh_aH be returned forthwith to the Cadbury
Defendants; This option is set forth in a seprarate letter agreement that will not Be

filed with the Court presiding over the Action unless and until (1) the Court
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presiding over the Action orders that the separate letter agreement be filed, or (2) a
dispute arises among the parties concerﬁing the 'mtérpretation or application of the

separate letter agreement. If either of the foregoing events occurs, the separate

 letter agreement shall be filed under seal unless otherwise ordered by the Court. o

‘K. Rights In The Event of Rescission Or
If Agreement Does Not Become Effective

46. Inthe event thls Agre’emerit does not become effective for any reason,

the 'Settllement Fund (inéluding all interest earned thereon) less any disbursements

properly made in acco_fdance with this Agreerﬁent shall be returned forthwith to the

Cadbu'ry: Defendants; and e_lll funds remaining in the $250,000 Initial Noﬁce and =

Administrative Cost Fund after all disbursements have been made pursuant to

Parfigraph 40 hereinabove shall also be returned forthwith to the Cadbury

. Defendants.

47. The Cadbury Defendants and Plaintiffs expressly reserve all of theil;_

~ rights if this Agreement does not become effective or if it is rescinded by the

Cadbury Defendants pursuant to Paragraph 45 of this Agreement.  Further,

PIaintiffs and the Cadbury Defendants agree that this Agfeement, whether or not it

is finally app'ro'ved and whether or not any' party elects ‘to rescind it under

‘Paragraph 44 or 45 of this Agreement, and any and all negotiations, documents, |

and discussions associated with it, shall not be deemed or construed to be an

_admission or evidence of any violation of any statute or law, or of any liability or
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wrongdoing by any Defendant, or of the truth of any of the claims or allegations
contained in the Complaint or any other pleading filed by Plaintiffs in the Action,
.and evidence thereof shall not be discoverable nor used di_rectly or indirectly, in
any way, whether in the Action or in any other action or proceeding. However, in
the event of rescission or if the Settlement does not becoﬁae effective, the Cadbury
Defendant's agree to make two additional fact witnesses available for deposition
upon reasonable notice by Plaintiffs. Such deponents shall be rﬁade available and

depositions taken pursuant to the terms set forth in Paragraph 49.

. L. Cooperation Agreement

48 : The Cadbury Defendants shall support Plaintiffs’ preparation and
prosecution of their Claims as alleged in the Action by providinglthe cooperation
descrlbed in Paragraphs 49 through 52 herein.

49, The Cadbury Defendants agree to use reasonable efforts to provide full
ceof)eration, in the form of interviews and testimeny, if requested by Plaintiffs, by
up te seven _ideﬂtiﬁed individuals under the Cadbury Defendants’ control or
| formerly under the Cadburj Defendants’ control. The Cadbufy lje'fendanfs agree
to use reasonable efforts to make up :to seven (7) witnesses available for interview
by Plaintiffs’ counsel, a deposition under oath if requested by Plaintiffs, and/or
trial testimony in this matter, if necessary, without the need for Plaintiffs to '

subpoena such witnesses or, if outside the United States, without the need to
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| eomply Wlth any applicable Iegel_ r_equirements.. -Deposition_s shall be administered |
pureuant to the Federal Rules. of Civii Procedure (U.'.S.).; regardless of the locet_ion.[.
at which they take place or the citizenship of the deponent. No provision of any
foreign procedural law, whether baeed- in case law, statutory le,w, or p_ubli_e policy, )
shall override the Federal Rules of -Civﬂ Procedure. dui-ing the taking o.f such
depos;lt'ion's Upon reasonable request by the Plaintiffs, the Cadbury Defendants- :
will also make w1tnesses avaﬂabie either to prov1de a written declaratlon under
Federal Rule of EV1dence 902(1 1) or to testify under oath regardmg t_he |
- _authentieity.-and ‘_‘business records;’ qualifications of Cadbury documents, to the | _
.- extent that the above :named.Witnesses'e.re_'unable. or. unwilling to do so.. ‘To the
extent another witness(es) with oniquely relevant iﬁformation (i.e., relevant
- information oot' otherwise availabie from any of -the other witnesses made available
for interviews or deposition) is discllosed to Plaintiffs during any of the above
intewiews or depositions, the Cadbury Defendants agree to .comply with Plaintiffs’
r_eésonable requests to p_rovide that witness(es) to Plaintiffs for an interview and
deposition. Absent extraordinary circumstances, the number of such additional
Witnesses'shall be limited to two. Cadbury agrees to use reasonable efforts to
produce those thnesses for deposition or for trial, if necessary, Wlthout the need -
' for Plamtlffs to subpoena such witnesses or, 1f outs1de the United States, w1thout

| the need to comply with any applic_able Iegal‘ r__equirements.
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50. Tﬁe Cadbury Defeﬁdants shall also respona to reasonable document
requests cons;istent with the Federal Rules of Civil Procedure for specific
documents identified during the above' interviews or deﬁositions and to cboperate
with respect to the Local Rules for the Middle District of Pennsylvania and any
scheduling, discovery, and Case-manage_ment orders appI.icable to the Chocolate
Antitrust Litigation.

51. Notwithstanding any other provision in this Settlement Agréemcnt,
the- Cadbufy Defendants may assert where applicable the work product doctrine
and the attorney—client privilege with respect to any statements, testimony,
mat’eriéﬂ, and/or information requested under this Settlement Agreement.

| ”5‘2.‘ The Cadbury Defendants’ obligations to cooperate shall not be
affectéd*'by the release set forth in Paragraph 35 of this Settlemethgreement._
" Unless this Agreement is rescinded, disapproved, or otherwise failé to take e‘ffeét, |
the Cadbury Defendants’ .obligations to co'c_).perate. under this Agreeinent shall
coﬁtinue until the date that final judgment has been rendered in the Action agéirist
all Defendants, and shall terminate at that'ti_me.

M. Taxes

53. = Settlement Class Counsel shall be solely responsible for directing the
Settlement Administrator to file all informational and other tax returns necessary to .

report ‘any taxable and/or net taxable income earned by the Settlement Fund.
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- Further, Settléme__nt'..ClasS Counsel shall be solely responsible for directing the

Escrow Agent to make any tax payments, including interest and penalties due, on
income earned by the funds in the Escrow Account. Settlement Class Counsel

shall be entitled to direct the Escrow Agent _to-pay customary and reasonable Tax

Expenses, including professional fees and expenses incurred in connection with

~ carrying out their responsibilities as set forth in this_Paragfaph, from the applicable

amounts in the Escrow Account by notifying the Escrow Agent in writing. The
Cadbury Defendants shall have no responsibility to make any tax filings relating to

this Settlement Agreement or the amounts in the Escrow Account, and _sh_all' have

- . no‘responsibility. to pay Taxes on any income earned by the amounts in the Escrow

Account, or to pay any Taxes with respect thereto unless this Agreement is

~rescinded and the Settlement Fund and any.residual :_ammint, if any, in the Notice

-and Administration Cost Fund are refumed to the Cadbury Defendants. Other th'zm'.

as specifically’ set forth herein, the Cadbury = Defendants shall have no

 responsibility for the payment of Taxes or Tax Expenses.

54, For fhe purpose of § 468B of the Internal Revenue Code of 1986, as
am_eﬁded, and the regulations promulgated fhereunder, the “Administratorf’ of the
Escrow Accbﬁnt shall be the Settlement Administrator, who shall timely and
pfoperly file ér cause to be filed on a timely basis, all tax returns I_neces'.sary. 6r

advisable with respect to the Escrow Accounts (including without limitation all
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L,

income tax returns, all informational returns, and all returns described in Treas.

 Reg. § 14688 2(1))

55. The parties to this Agreement and their counsel shall treat, and shall
cause the Settlement Administrator to treat the Escrow Account as being at all

times a “qualified settlement fund’ within the meaning of Treas. Reg. § 1.468B 1.

~The parties, their counsel, the Settlement Administrator, and the Escrow Agent

agree that they will not ask the Court to take any action inconsistent with the

treatment of the Escrow Account in such manner. In addition, the Settlement

Adm1n1st1ator and, as requlred the parties shall tamely make such electlons as
nece‘s’sa_ry or advisable to carry out the provisions of this Paragraph, including the
“félétion—back election” (as defined m Treas. Reg. § 1.'468]3. 1(3)) back to the. |
carliest perfnitted date. Such elections shall be made in compliance with the
procedureé and requirements contained .in such regulations. It shall be the

responsibility of the Settlement Administrator to timely and properly prepare and

~ deliver the necessary documentation for signature by all necessary parties and -

thereafter to cause the appropriate filing to occur. All provisions of this Settlement
Agreement shall be interpreted in a manner that is consistent with the Escrow

Account being a “qualified settlement fund” within the meaning of Treas. Reg. §

1.468B 1.

N. Miscellaneous
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~56. Settlement Class Counsel and the Cadbury Defendants understand and

acknowledge that this is a compromise settlement and release ‘without any

- admission of civil damage liability on the part of the Cadbury Defendants.

57, This Agree'mént does not settle or comproinise any claim by Plaintiffs
6r any Settlement Class r_n_e_rﬁbers asserted in the Acﬁén against any Defendaht.of
aliegéd co-cOnépifat_or other than the Releasees, and shall nét reduce the liability of
any Defendant. or alléged co-conspirator other than the Releasees except as

provided by law. All rights of Plaintiffs or any Settlement Class fnember against

Defendants or a__ll,eged co-conspirators or any other person or entity other th_an the

-_‘ReleaSées afe;speciﬁcaﬂy reserved by Plaihﬁffs and the Class Mem_bcr.'

58, . The Court shall retain jurisdiction over  the '_im_pler_nenté_lt_ion,

enforcement, and performance of this .Agréement_,_ and .shall have é_xc_:lﬁsive -

| j'urisdictio'n over any suit, action, proceeding, or dispute arising out of or relating "to‘

o t_his-Agreément or ,the applicability of this Agreemeri’t that cannot be resolved by

negotiati_on.and agreement by Plaiﬁtiffs‘_ and the Cadbﬁry _Defendants.

59. This Agreement .o_dnstitutes the ehtire agréement among Plaintiffs and
the Cadbﬁry Defendants pertaining to the settlement of the Action against the
Cadbury Defendants only and supersedes any and all iarior and qontemporancous'

undertakings of Plaintiffs and the Cadbury Defendants in connection therewith.

‘This Agreement may be modified or amended only by a writing executed by |
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Plaintiffs and the Cadbury Defendants and approved by' the Court. Amendments
and modifications to this Agreement- may be made without notice to the Settlement.
Class unless notice is required by law or by the Court.

60. ~ This Agreement shall be binding upon, and inure to the benefit of, the
successors and assigns of Releasors and Releasees. Without lﬁniting the generality
of the foregoing and subject to the Effective Date occurring: () each and every
covenant and agreement made herein by Plaintiffs or’ Settlement Class Counsel
shall be binding upon all Settlement Class Members and Releasors, and (b) each

and every covenant and .agreement made herein by the Cadbury Defendants shall
._-_be binding upon all Releasees. |
- 61, This Agreement may be exec.uted.in_ counterparts by Plaintiffs and the.
Cadbury Defendants, a:r.ld. a facsimile or sc.anned signature shall be deemed en
original signature for purposes of executing this Agreement.

62. Neither the Cadbury Defendants nor Plaintiffs, nor any of them, shall
be considered to be the drafter of this Agreement or any of its provisions for the
purpose of any statute, case law, or rule of intereretation or construction that would
ot might cause any provision to be construed against the drafter of this Agreement.

| 63. Nothing expressed or implied in this Agreement is intended to or shall

be construed to confer upon or give any person or entity other than Class Members,
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Releasors, and Releasees any right or remedy under .or'_ by reason of this
Agreement.

64. Where this Agreement requires any party to provide notice or any

" other communication or document to any other party, such notice, communication,

or document ghall be provided by facsimile, email or letter by overnight delivery.
~ 65. Each of the undersigned attorneys represents that he or she is fully
authorized to enter into the terms and conditions - of, and to execute, this

Agreement, subject to Court approval.
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Dated: April#9,2011 ' MORRISON & FOERSTER LLP

o AL

Derfnis P. Orr  °

1290 Avenue of the Americas
New York, NY 10104 .
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
E-Mail: dorr@mofo.com

Counsel for Cadbury Holdings
Ltd., Cadbury plc and Cadbury
Adams Canada, Inc.,

~ Dated: Aprily(z2011 ROBINS, KAPLAN, MILLER & CIRESI
| - L.L.P.

Roman M. $flberfeld
Bernice Conn :
2049 Century Park East, #3400
Los Angeles, California 90067

- Telephone: (310) 552-0130
Facsimile: (310)229-5800

. E-Mail: rmsilberfeld@rkme.com

Co-Lead Counsel for Indirect
Purchaser for Resale Class
Plaintiffs
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Dated: April 24, 2011  THE MAHER LAW FIRM

e ANy

 By:

Steven R. Maher

631 West Morse Blvd,

Winter Park, FL 32789
Telephone: (407) 839-0866
Facsimile: (407) 425-7958 _
E Mail: smaher@maherlawfirm.com

Co-Lead Counsel for Indirect
Purchaser for Resale Class
Plaintiffs
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